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LIABILITY AS GUARANTOR UNDER A PROMISSORY NOTE 
SECURED BY DEED OF TRUST 

By Stephen B. Fainsbert 
 

This article specifically concerns the issue of when a guarantor, who is not a party to a promissory note 
(“Note”) or the deed of trust (“Deed of Trust”) which secures the Note, guaranties the Note and Deed of 
Trust by signing a guaranty agreement.  Thereafter, the guarantor becomes liable for a deficiency 
judgment if there is a foreclosure and the foreclosure does not yield sufficient proceeds for purposes of 
paying off the Note.  The specific facts in this situation were as set forth in the case of Cynthia D. 
Talbott, as Trustee v. William Hustwitt et al. (“Talbott v. Hustwitt”) decided by the California Appellate 
Court on June 20, 2008.   
 
Generally in most situations where family trusts are set up, the persons setting up the trusts are trustees 
and primary beneficiaries under the trust and there is little legal separation between the person setting up 
the trust and the trust itself.  In such situations, the persons setting up the trust are personally liable for 
the obligations of the trust.  William and Janyce Hustwitt (the “Hustwitts) had set up a trust (“Trust”) for 
their assets and designated certain other persons as primary beneficiaries although they remained as 
secondary beneficiaries. The Hustwitts structured the trust in a certain manner to insulate themselves 
from the personal liability for the Trust’s debts including setting up a limited partnership as the Trustee 
under their Trust.  For this reason the Hustwitts were not directly personally liable for debts of the Trust.  
More specifically, under a loan made by Cynthia Talbott (“Talbott”) to the Trust, which loan was 
evidenced by a Note and secured by a Deed of Trust, the Hustwitts were not directly liable for the 
Trust’s obligation under the Note and Deed of Trust. However the Hustwitts did sign a separate guaranty 
agreement in which they agreed to guaranty the payment of the Note and Deed of Trust which the Trust 
had signed. The Trust became delinquent in the payment of the Note and Talbott foreclosed. At the 
foreclosure sale Talbott was the highest bidder. She made a “credit bid” of $900,000.00 on a debt of 
$1,288,042.36.  Thereafter, Talbott sued the Hustwitts for the balance between the $900,000.00 bid and 
the $1,288,042.36 plus interest.  The trial court awarded a total of $432,628.40 to Talbott against the 
Hustwitts which included various costs and attorneys fees incurred by Talbott.  The Hustwitts made 
various arguments to justify their claim of not having personal liability.  In order to discuss this issue of 
personal liability two principles should be mentioned which are as follows: 
 
1. In California there are two methods of foreclosing.  One is a non-judicial foreclosure which is the 
method used in over 99% of foreclosures in the state of California; the other method is a judicial 
foreclosure. The non-judicial foreclosure method involves the well known Notice of Default being 
recorded and after three months, the publication of a Notice of Sale in a newspaper “of general 
circulation”. In a non-judicial foreclosure of real estate, there can be no deficiency judgment against the 



 

This article courtesy of Apartment Management Magazine. www.aptmags.com. 
Copyright © 2008, Apartment News Publications, Inc. All rights reserved. 

person who signed the Note and the Deed of Trust which is foreclosed upon.  In other words the holder 
of the Note (the lender) can only receive back the property or receive cash for the unpaid amount of the 
Note if someone bids a sufficient amount at the foreclosure sale.  In a judicial foreclosure there is a court 
proceeding in which, under certain circumstances, there can a deficiency judgment against the person 
who signed the Note if the property is worth less than the unpaid balance of the Note.  However, the 
legal process in a judicial sale is long and tedious with many roadblocks. This is why there are so few 
judicial foreclosures. 
 
2. Another principle to understand is that if a person is already a debtor under a loan, that person cannot 
guaranty the debt.  In other words, if you sign a Note in which you are agreeing to pay on the Note, 
making a guaranty that you will pay is meaningless because you have already agreed to pay.  In the case 
of the Hustwitts, they structured the Trust so that they would have no personal liability in such for the 
obligations of the Trust. However, the Hustwitts did have independent liability because they signed the 
guaranty agreement in which they guaranteed payment of the Note.  To illustrate, the 1962 case of 
Riddle v. Lushing involved a situation in which partners had individually guaranteed a partnership Note.  
Because the partners were already each personally liable on the Note as general partners, the court held 
that the guaranty did not change the partners’ status as principal obligors. Therefore, the guaranty was 
essentially meaningless.  However, to distinguish this case, in Mariners Sav. & Loan Assn. v. Neil 
decided in 1971, a wife took out a loan secured by her separate real estate.  The husband signed a 
personal guaranty for the loan which was secured by a Deed of Trust on the wife’s separately owned 
property.  While the court did recognize that in many ways a husband and wife are partners, the court 
nevertheless held that since the husband was not personally obligated under the original Note and Deed 
of Trust, when he became a guarantor he did have personal liability separate and distinct from any 
obligation under the Note and Deed of Trust. 

 
 

In summary, the Hustwitts had no direct personal liability for the Note signed by the Trust but had 
liability under the guaranty.  The question to be asked is how many of you have been asked to sign as a 
guarantor for someone when they were purchasing a home or some other property.  You were probably 
assured that you had no problem as a guarantor since the property had so much equity.  What has 
happened to the equity in real estate in the last several years and how may people who signed guarantees 
for relatives or friends are being held responsible for the obligations under the Notes and Deeds of Trust 
they guaranteed. However even when someone does sign a guaranty, there is always the possibility that 
the lender did not properly draft the guaranty agreement or otherwise violated certain laws that provide 
some limited protection for guarantors.  There are some very specific rules which protect persons when 
they guaranty the debt of another.  Banks usually are very thorough in their documentation and therefore 
usually the guaranties they receive on loans are valid and enforceable.  But even banks make errors.  
This author has been involved in a number of cases in which the guarantor was relieved of responsibility 
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under a guaranty because of the inadequate documentation by the lender or improper behavior by the 
lender.  However, the guarantor is relieved of responsibility under a guaranty agreement in only a small 
minority of cases so it is best to be very careful before signing a guaranty agreement. 
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